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RELIEF SOUGHT 


COMES NOW the United States of America, by and through undersigned counsel, and 
respectfully requests this Court adopt the Government’s proposed lesser-included offenses prior 
to trial. 

BURDEN OF PERSUASION AND BURDEN OF PROOF 

As the moving party, the United States has the burden of persuasion on any factual issue 
the resolution of which is necessary to decide the motion. Manual for Courts-Martial (MCM), 
United States , Rule for Courts-Martial (RCM) 905(c)(2) (2008). The burden of proof is by a 
preponderance of the evidence. RCM 905(c)( 1 ). 


PROPOSED LESSER-INCLUDED OFFENSES 


The United States proposes the following possible lesser-included offenses for 
Specifications 2-16 of Charge II [Offenses charged under Clause 3 of Article 134, UCMJ]: 

A. Clauses 1 and 2 of Article 134, UCMJ 

B. Attempts under Article 80, UCMJ 


The United States proposes the following possible additional lesser-included offense for 
Specifications 4, 6, 8, 12, and 16 ofCharge II [Violations of 18 U.S.C. §641]: 

A. Value of [record] [thing of value] less than $1,000 


WITNESSES/EVIDENCE 


The United States requests the Court consider the referred charge sheet in support of its 

motion. 
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LEGAL AUTHORITY AND ARGUMENT 


Article 79, Uniform Code of Military Justice (UCMJ), states that “[a]n accused maybe 
found guilty of an offense necessarily included in the offense charged or of an attempt to commit 
either the offense charged or an offense necessarily included therein.” UCMJ art. 79 (2008). To 
determine whether an offense is necessarily included in the offense charged, the Court of 
Appeals for the Armed Forces (CAAF) applies the “elements” test. United States v. Arriaga, 70 
M.J. 51, 54 (C.A.A.F. 2011); see also United States v. Jones, 68 M.J. 465, 468 (C.A.A.F. 2010). 
The elements test compares the elements of each offense. “If all of the elements of offense X are 
also elements of offense Y, then X is [a lesser-included offense] ofY.” Jones, 68 M.J. at 470. 
The greater and lesser offenses do not need to “employ identical statutory language.” United 
States v. Alston, 69 M.J. 214, 216 (C.A.A.F. 2010). “Instead, the meaning of the offenses is 
ascertained by applying the ‘normal principles of statutory construction.’” Id. (citing Carter v. 
United States, 530 U.S. 255, 263 (2000)). 

I. OFFENSES UNDER CLAUSES 1 AND 2 OF ARTICLE 1 34 ARE LESSER- 

INCLUDED OFFENSES OF SPECIFICATIONS 2 THROUGH 16 OF CHARGE II, 
AS DRAFTED BY THE UNITED STATES. 

Offenses arising under clauses 1 and 2 of Article 134, UCMJ, are lesser-included 
offenses of Specifications 2-16 of Charge II because the elements of offenses under clauses 1 
and 2 are necessarily included in the elements of Specifications 2-16, as drafted in this case. In 
United States v. Medina, 66 M.J. 21 (C.A.A.F. 2008), CAAF had the opportunity to address 
whether an offense arising under clauses 1 and/or 2 of Article 134, UCMJ, depending on the 
facts, necessarily stands as an included offense to an offense arising under clause 3 of Article 
1 34, UCMJ. Id. at 25. The court compared the elements of clauses 1 and 2 with the elements of 
clause 3 and concluded that the elements of clauses 1 and 2 were not textually contained within 
the clause 3 offense charged in the case. 1 Id. However, the court ultimately held that although 
clauses 1 and 2 are not necessarily lesser-included offenses of clause 3 offenses, they may be 
lesser-included offenses depending on the drafting of the specification. Id. at 26. 

In this case, the United States has charged the accused with violations of Federal law in 
Specifications 2-16 of Charge II under clause 3 of Article 134, UCMJ. See Charge Sheet. In 
these specifications, each element of the applicable Federal law is expressly alleged, in 
accordance with the drafting guidance in the MCM. MCM pt. IV, ]f60.c.(6)(b). Additionally, the 
clause 3 specifications include the additional element that the conduct was “prejudicial to good 
order and discipline in the armed forces” and “of a nature to bring discredit upon the armed 
forces.” See Charge Sheet. As such, the United States has made clauses 1 and 2 of Article 1 34 
lesser-included offenses of Specifications 2-16 by including the second element of the clause 1 
and 2 offenses in the specifications, as described by the court in Medina. See Medina, 66 M.J. at 


1 Clauses 1 and 2 of Article 134, UCMJ, require two elements of proof: (1) That the accused did or failed to do 
certain acts; and (2) That, under the circumstances, the accused’s conduct was to the prejudice of good order and 
discipline in the armed forces or of a nature to bring discredit upon the armed forces. If conduct is punished as a 
crime or offense not capital under clause 3, the proof must establish every element of the crime or offense as 
required by the applicable law. MCM pt. IV, l'60.b. 
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26. This is true even if the first element of proof under clause 1 and 2 (“That the accused did or 
failed to do certain acts”) does not employ identical statutory language to the applicable Federal 
law in Specifications 2-16 under the elements test. See Alston, 69 M.J. at 216. At least one 
element of each Federal offense ( e.g . “That the accused willfully communicated information 
related to the national defense” under 18 U.S.C. § 793(e)) is the functional equivalent of “that the 
accused did... certain acts” under clauses 1 and 2. Thus, the two elements of proof for a clause 1 
and 2 offense are a subset of the elements of proof for Specifications 2-1 6 of Charge II, as 
drafted by the United States in this case — making clauses 1 and 2 lesser- included offenses. 


II. AN ATTEMPT TO COMMIT THE OFFENSE CHARGED IS A LESSER- 
INCLUDED OFFENSE. 

It is well-settled that an attempt to commit the charged offense is a lesser- included 
offense. See United States v. Brown, 63 M.J. 735, 737 (C.A.A.F. 2006); see also UCMJ art. 79 
(2008) (stating that “[a]n accused may be found guilty of an offense necessarily included in the 
offense charged or of an attempt to commit either the offense charged or an offense necessarily 
included therein.”) (emphasis added). An attempt to commit any of the offenses alleged in 
Specifications 2-16 of Charge II is a lesser-included offense. 


III. STEALING, PURLOINING, OR KNOWINGLY CONVERTING GOVERNMENT 
PROPERTY WORTH LESS THAN $1,000 IS A LESSER-INCLUDED OFFENSE 
OF SPECIFICATIONS 4, 6, 8, 12, AND 16 OF CHARGE II. 

Specifications 4, 6, 8, 12, and 16 of Charge II allege that the accused stole, purloined, or 
knowingly converted government property worth more than $1,000, in violation of 18 U.S.C. § 
641 . See Charge Sheet. Under these specifications, the value of the government property is an 
element of the offenses. See Carter, 530 U.S. at 272-73 (rejecting argument that “value 
exceeding $1,000” under 1 8 U.S.C. § 21 13(b) is a sentencing factor rather than an element). 
Using the elements test employed by CAAF in Arriaga to determine lesser-included offenses, it 
is clear that stealing or knowingly converting government property worth less than $1,000 is a 
lesser-included offense. If the value element is eliminated in Specifications 4, 6, 8, 12, and 16, a 
cognizable offense constituting a subset of elements still remains — a violation of 1 8 U.S.C. § 
641. See Schmuck v. United States, 489 U.S. 705, 716 (1989) (“One offense is not ‘necessarily 
included’ in another unless the elements of the lesser offense are a subset of the elements of the 
charged offense.”). Thus, stealing, purloining, or knowingly converting government property 
worth less than $1,000 is a lesser-included offense of Specifications 4, 6, 8, 12, and 16 of Charge 
II. 
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CONCLUSION 


The United States respectfully requests the Court adopt the Government’s proposed 
lesser-included offenses. 



Trial Counsel 


I certify that I served or caused to be served a true copy of the above on Mr. David E. 
Coombs, Civilian Defense Counsel, via electronic mail, on 10 May 2012. 



Trial Counsel 
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